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The ECOWAS Revised Treaty and especially the provisions of Article 3 provides for the harmonization 
and coordination of National Policies in the area of trade as a means of maintaining and enhancing 
economic stability within the region. It was within that basis that the ECOWAS competition framework 
was adopted in 2008 through 2 Supplementary Acts:

1.      The Supplementary Act A/SA. 1/12/ 08 adopting the Community Competition rules and the 
modalities of their application within ECOWAS; and

2.     The Supplementary Act A/SA. 2/12/ 08 on the establishment, functions and operation of the ERCA 

The Supplementary Act of 17 February 2012 mentioned that the 2 Supplementary Acts are applicable 
to Air transport sector within ECOWAS.

ERCA is institutionally located under the President of the Commission, even though we have 
established a close working relationship with the ECOWAS Commission’s Department of Trade.

1. INTRODUCTION



2. The objectives of the 
Supplementary Act

The objectives of the Supplementary Act A/SA. 1/12/ 08
adopting the Community Competition rules and the
modalities of their application within ECOWAS are:

a) promote, maintain and encourage competition and
enhance economic efficiency in production, trade and
commerce at the regional level;

b) prohibit any anti-competitive business conduct that
prevents, restricts or distorts competition at the regional
level;

c) ensure the consumers' welfare and the protection of their
interests;

d) expand opportunities for domestic enterprises in Member
States to participate in world markets.
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• This excludes collective bargaining
agreements between employers and
employees for the purpose of fixing terms and
conditions of employment, agreements and
trade practices approved by a regional
competition organ of ECOWAS where these
trade practices are authorized under this
Supplementary Act, activities expressly
exempted by virtue of any treaty or any
instrument or agreement in relation thereto
or flowing therefrom, so long as the activities
are not inconsistent with the purposes of the
Supplementary Act, activities of professional
associations designed to develop or enforce
professional standards of competence
reasonably necessary for the protection of the
public and such other activity declared, after
consultation with the ECOWAS Competition
Authority, by the Council of Ministers.

The scope of jurisdiction
of the community rules

The Supplementary Act applies to agreements,
practices, mergers and distortions caused by
Member States which are likely to have an
effect on trade within ECOWAS.

This Rules shall concern notably acts, which
directly affect regional trade and investment
flows and/or conduct that may not be
eliminated other than within the framework of
regional cooperation.



 In order to ensure application of this
rules, the Supplementary Act A/SA. 2/12/
08 established the ECOWAS Regional
Competition Authority (ERCA).

 ERCA was established on 19 December
2008 but it was only on January 2019
that it was set up and located in the
Republic of The Gambia with
deployment of few staff in May and July
2019.

 ERCA is charged with the
implementation of the ECOWAS
Community Competition Rules.

The scope of jurisdiction
of the community rules
. By virtue of the Supplementary Act on

Competition Rules, are prohibited

 agreements and concerted practices in
restraint of trade,

 abuse of dominant position

mergers and acquisition resulting in abuse
of dominant position

 state aids that distort competition or
which is incompatible with the common
market



The Supplementary Act A/SA. 2/12/08 on the establishment, functions and operation 
of the ERCA establishes ERCA with the following functions:

a) keep under review commercial activities in the Community Market with a view of 
ascertaining practices which may distort the efficient operation of the market 
conduct or which may adversely affect the economic interests of consumers; 

b) carry out on its own initiative or at the request of private persons or government 
officials from the Member States or of the Community Court of Justice, such 
investigations in relation to the conduct of business in the Common Market as will 
enable it to determine whether any enterprise is engaging in business practices in 
contravention of the Supplementary Act adopting the Common Competition Rules.

c) preclude and eliminate anti-competitive practices amounting to an abuse of a 
dominant market position;
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d) propose for adoption, through the ECOWAS Commission, to the Council of Ministers, the 
setting and periodic review of the schedule of fines and various levels of compensation to 
be applied within the framework of this Supplementary Act; 

e) at the request of the executive and judicial authorities of Member States and 
Community institutions, issue advisory opinions regarding the interpretation and 
application of the Community Competition Rules;

f) co-operate with national and regional competition agencies in taking measures 
necessary to ensure implementation of the obligations arising from this Supplementary Act;

(g) co-operate with and assist any association, intergovernmental organization, or body of 
persons in developing and promoting the observance of standards of conduct for the 
purpose of ensuring compliance with the provisions of this Supplementary Act;
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(h) make available to persons engaged in business as well as to consumers, general 
information with respect to their rights and obligations under the Supplementary Act 
adopting the Community Competition Rules;

(i) undertake studies and publish reports and information regarding matters affecting the 
interests of consumers in the implementation of the Supplementary Act adopting the 
Community Competition Rules;

(j) as input into the activity report of the Community, prepare and transmit to the President of the 
ECOWAS Commission, an interim report and an annual report on the activities of the Authority;

k) contribute to the training of the staff of national competition structures and provide them with 
support notably in the management of investigations, creation of a competitive-related database, 
advocacy on competition and consumer protection.

4. THE FUNCTIONS OF ERCA 
(end)



ERCA has the following powers as enshrined under Article 4 of the Supplementary Act 
A/SA.2/12/08 on the establishment, functions and operation of the ERCA.

(i) order the termination of a contract or agreement; 

(ii) prohibit the conclusion or implementation of a contract; 

(iii) prohibit any means to reduce competition; 

(iv) prohibit discrimination or preferences in price matters and other related aspects, and 

(v) requiring the transparent publication of commercial information (prices, scale of rates, 
general terms of sale, product composition and expiry dates).
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ERCA shall have power to:

(i) summon and examine witnesses; 

(ii) demand any document to be communicated for examination;

(iii) require that any document submitted to it be supported by an affidavit; 

(iv) require the furnishing of such returns or information as it may require within 
such period as it may specify by notice; and 

(v) adjourn any investigation or inquiry, where necessary.
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ERCA can, after investigation and notification to the offender, pronounce sanctions for any 
violation of the provisions of the Supplementary Act or any compensation. 

Any person who has suffered losses as a result of any anti-competitive practice prohibited 
under Article 8 of the Supplementary Act adopting the Community.

The Authority may order the infringer or infringers to pay to the applicant or applicants 
such compensation as it shall determine.

An appeal against the Authority's decision or sanctions may be filed before the Community 
Court of Justice.
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ERCA shall intervene in agreements and concerted practices in 
restraint of trade, abuse of dominant position, mergers and 
acquisitions, state aids that distort the competition, etc.

6. THE SCOPE



The activities of ERCA were launched in May 2019 in Banjul, Republic of The Gambia with 
the start of its operations and the organization of its first meeting experts. 

So far, in order to facilitate the development of operational instruments for ERCA, a 
consultant has just been recruited and has started the assessment visits in Member States 
this month of November.

ERCA has constituted the membership of the Consultative Competition Committee (CCC) 
and organized the inaugural meeting of the CCC from 16 to 18 October 2019 in Dakar, 
Republic of Senegal, which was concluded with the adoption of its Rules of Procedure and 
the election of its bureau.

The CCC is composed of 2 members of each member State and has the primary role of 
reviewing all the policies, directives, guidelines and regulations before recommending them 
to the Ministerial Committee for adoption.



Other activities undertaken by ERCA are:

a) An arrangement for the conduct of market studies which will focus on enhancing ERCA’s 
knowledge of market operations in specific sectors within the Community Market and which 
has received strong indications of support from UNCTAD and the European Union.

b) A number of consultative and resource mobilization missions undertaken in search of 
technical and financial assistance and for the purpose of partnership building amongst the 
regional and global competition organizations; .

c) Attendance at the 18th session of the Intergovernmental Expert Group meeting on 
Competition Law and Policy organized by the United Nations Cooperation on Trade and 
Development Agency (UNCTAD) from the 9th-14th July 2019 in Geneva. 

d) ERCA had been granted membership to the African Competition Forum (ACF) and was 
currently processing its membership to the International Competition Network (ICN). 

e) ERCA has just developed its website that will be operational before the end of this year.
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i) Objective

The objective of the YD Competition Regulation is to create a fair opportunity on a non-
discriminatory basis for the designated eligible African airlines, to effectively compete in 
providing air transport services within the African Air Transport Market. 

At the level of ECOWAS, ERCA is endowed with competition rules that are consistent with 
international standards in order to promote fairness in trade and effective liberalization of 
trade

ii) Purpose

The purpose of YD Regulation is to promote and guarantee free and fair competition in 
Intra-African air transport services in order to develop the air transport industry and to 
contribute to the welfare of the citizens of the State Parties while the one of the ECOWAS 
Competition Rules ensure the consumers' welfare and the protection of their interests.

8: Possible comparison with the YD Competition Regulation



iii) Concerted agreement or practices

The scope of YD Regulation shall apply to any agreement between airlines, any decision 
taken by an association of airlines and any concerted practice which negatively affects the 
liberalization of intra-Africa air transport services and which has as its object or effect the 
prevention, restriction or distortion of competition.

The scope of intervention of ERCA are agreements and concerted practices in restraint of 
trade, abuse of dominant position, mergers and acquisitions, state aids that distort the 
competition, etc.

iv) Abuse of dominant position 

Any abuse by one or more airlines of a dominant position within the African Air Transport 
market shall be prohibited insofar as it may affect air transport services at the regional or at 
the African continent level whereas ERCA preclude and eliminate anti-competitive practices 
amounting to an abuse of a dominant market position.

8: Possible comparison with the YD Competition Regulation



v) Discrimination 

Non-discrimination in national and regional legislation and administrative measures 
whereas the ECOWAS Competition Rules prohibit discrimination or preferences in price 
matters and other related aspects.

vi) State aids

The YD Regulations prohibit the granting of any subsidy by any State Party or regional 
economic community which distorts or threatens to distort competition. However, the 
Executing Agency shall propose rules on the conditions under which subsidies may be 
granted.

At the ECOWAS level, any State aid should be compatible with the free and fair 
competition (no distortion), especially aid having a social character, granted to individual 
consumers without discrimination, remedy damages caused by national disaster or 
exceptional occurrences.

8: Possible comparison with the YD Competition Regulation 
(ctd)



vii) Exemption and Safeguard measures

At the AU level, the relevant structure can approve measures designed to remedy any 
adverse effects a State Party may experience.

At the ECOWAS level, agreements, decisions or concerted practices that contribute to 
improving the production or distribution of goods or to promoting technical or economic 
progress, while allowing consumers a fair share of the resulting benefit.

But the Supplementary Act of February 2012 relating to the common rules on certain 
categories to rules of competition in the air transport sector has established the modalities of 
exemption in matters of air transport services within ECOWAS.

8: Possible comparison with the YD Competition Regulation



In accordance with the provisions of that Supplementary Act, ERCA may authorize, except if 
it is incompatible or prohibited by the ECOWAS air transport Supplementary Acts, 
agreements between airlines, decisions and concerted practices dealing with joint planning 
and coordination of schedules by airlines in some conditions, joint operation on a new or low 
density route in some conditions, consultations on tariff in some conditions, etc.

ERCA may send observers to tariff consultations but airlines are enjoined to submit a full 
report of the consultations not later than 45 days after they are held.
ERCA may grant exemptions on the ground handling services, 

8: Possible comparison with the YD Competition Regulation



ERCA is planning many activities for 2020. Among others, it will elaborate Guidelines and Directives 
that will enable it start reviewing anti-trust actions within the region, abuse of dominant position, 
mergers and acquisitions through thorough investigations. In that regard, it will quickly undertake the 
following activities:

i. conduct of market analysis; 

ii. develop a framework for detecting and deterring cartels in priority sectors and developing a 
strategy for combating cartels,;

iii. undertake a study on the linkages between competition regulation and the protection of consumer 
welfare, and 

iv. review  the practices and procedures in member States on competition and consumer 
protection/assessment of compliance in member States with the regional competition regime.
These activities will be conducted in 2020 alongside with the development of guidelines, the 
development of a website as well as the identification and the development of priority areas on which 
ERCA will focus in the short and medium term which are Agriculture, Pharmaceutical, Transport and 
ICT. 
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